Discretionary Trusts

This information is for people who want to give regrto a relative or friend who will be unable |to
manage a direct gift by themselves, or whose readipn outright gift may affect their entitlemetat
Disability Benefits.

The information provided in this kit is very genlera¥You should always consult with professional
advisors such as your lawyer and accountant ragatte full range of options that may be available
you when planning to provide for a vulnerable fdear relative. A Discretionary Trust may not alwsay
be the best option available to you.
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Trusts

A trust is a relationship established where ons@erthesettlor, gives property to another person, the
trustee for the use or benefit of another or others, ble@eficiary (s). A beneficiary can be a
beneficiary of the income of the trust property tapital or both.

Trusts can also be non-discretionary, where thedeasf the trust specifically direct the trusteet@s
what each beneficiary is to receive, and when. i@aders are, however, generally more interested in
discretionary trusts, since such trusts can oftewige long-term financial security for a vulnerabl
family member.

A discretionarytrust provides thérusteewith complete discretion as to what monies, if ,amill be
spent by the trust, when and for what. Typicalhg trustee is given absolute discretion as to wiilat
be spent from the income and/or capital of thet imsthe benefit of a vulnerable family membergdan
is directed to transfer what is left in the trustanything, upon the death of the vulnerable fgmil
member, to the ultimate beneficiary (e.g. one oramther family members or a charity of gedtlor’s
choosing).

One can set up hiving Trust (Inter Vivos) to start during your lifetime, or Bestamentarylrust
(usually in a will), which starts upon your deaffrusts can also bevocable where the settlor retains
the right to terminate the trust, iorevocable
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Why set upaTrust?

Trusts allow families to plan for the future.

They can provide a person with a disability sommegiterm financial security and provide some
protection against their creditors or those who Imaye claims against them.

A trust allows the trustee to take steps to preseiigability benefits, if such is advisable, by
purchasing assets or services that do not affgarson’s entitlement to benefits, or limiting
such expenditures such that a person will onlyibentiitied for a relatively short time.

A trust can be of assistance to a person who regjassistance with money management.

About Disability Benefits

The Disability Benefits Program is a B.C. governtyaan that provides income and medical or health
benefits to people with disabilities who qualifyr fassistance. Formerly called GAIN for the
Handicapped, the program is administered by thadttiynof Human Resources (MHR).

In order to qualify for Disability Benefits, one stu

live in B.C.

be 18 years or older

have a severe mental or physical disability (likk&iZophrenia) as defined by the program

own no more than $3,000 worth of certain asseth asamoney, property and investments. A
person may, however be able to own a car or hometliey live in and still be entitled to
receive some benefits.

receive naunearned incomghatsoever (this would include income paid to jimm a trust),
and

receiveearned incomef not more than $400 per month.

If you need to learn more about how to receive bilgg Benefits, call the Legal Services Society at
(604) 601-6000 and request their Booklet entitlddve a Disability? Need Mon@y
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Giftsand Disability Benefits

Gifts are required to be reported by recipientslisfbility benefits and are deducted dollar forlatol
from a person’s Disability Benefits.

| nheritances and Disability Benefits

Nicole has Schizophrenia and lives on Disability&és. Her family cannot afford to support hent b
would like to help her out.

An inheritance is a gift. If Nicole inherited $000, her Disability Benefits could be cut off arftes
would not be eligible for benefits again until mem-exempt assets totaled $3,000 or less.

Settingup a Trust

It is possible to set up certain types of trusthauit affecting a person’s entitlement to beneftsch a
trust could be testamentary, created accordingegddrms of a will, or, if someone wanted to previd
some assistance to Nicole right now, the trustatbel a living trust, which would start right awayd
could be added to as time goes by. Typicallyusttwould run during Nicole’s lifetime and anytgin
remaining in the trust would pass upon Nicole’stidda one or more other beneficiaries selected by
the settlor. Such beneficiaries may be Nicole’ddchn or a charity. For some people whose lives
have been touched by schizophrenia, charities @tehwould be thélind Foundationa Foundation

of the British Columbia Schizophrenia Society (BESS

Discretionary Trusts

Because the trustee has complete discretion ahabawulnerable family member such as Nicole will
receive from the trust, the property in a Discmegiy Trust is NOT considered an asset under BC
Benefits regulations and will not therefore affiitole’s entitlement to Disability Benefits. Payme
made from the trust to or for Nicole may, howe\adfect her benefits (see ‘What can the Trust pay
for?’). The Trustee appointed by the settlor tonamister the trust has complete discretion to decid
how much money will be spent, when and for whahe Trustee can spend all of the trust, some of it,
or none of it. The only right that the beneficidugs is to call upon the trustee to exercise tngde’s
discretion to spend or not to spend. Becauseeflibcretion given to the trustee, gettlor must be
very careful in their choice dfrustee(s) The Ministry will not permit the person who bétsefrom

the trust to be a trustee of a Discretionary Trust.

Non-Discretionary Trusts

Because a beneficiary has a fixed interest in a-Disoretionary Trust, specified in the document
itself, the beneficiary’s interest will be considdrto be an asset or income under the BC Disability
Benefits program, and this may work to reduce @nesliminate a person’s entitlement to benefits.

In certain circumstances however, the governmew altows a person receiving disability benefits to
have a lifetime exemption of $100,000 (and morehvgpecial approval in special circumstances)
without it affecting their benefits if the sole exxmlitures from the trust are on account of certain
disability-related costs, discussed below. Théprent can even be the trustee of such a trustygho
many recipients may not be capable of administetieg own trust.
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What can the Trust pay for?

In order to ensure that Nicole can still receive Besability Benefits, money from a Discretionary
Trust or a trust established by Nicole under the0$100 exemption can ONLY be spent on:

* medical aids and/or supplies that improve the heaitwell-being of the beneficiary;

e renovations or changes to a home to accommodatnefibiary’s needs that relate to their
disability;

« repairs and/or maintenance to the beneficiary’sdnantluding appliances;

» education and/or training;

e caregivers and home support services.

There is no limito the amount of money that can be spent on tite®es.

In addition, the Trust can spend up to $5,484/yeafany other item or service necessary to promote
the independence of the person with the disahiliggthout it affecting the beneficiary’s disabifit
benefits.

According to the rules, abbf these items must be purchased by the trustneMa@annot be given
directly to the person with the disability.

The Trustee(s) can decide to spend money on othegs, but such expenditures may affect the
beneficiary’s Disability Benefits.  Other optiotisat can be considered by a trustee to preserve
disability benefits include:

» the purchase of assets for a beneficiary that @epted from consideration (such as a home
or car, presently),

» limiting payments to one or two particular monthe, that a beneficiary will only be cut off
their benefits for a limited time.

Please note that there is no certainty that govesminrules relating to Disability Benefits will not

change in the future and that it is therefore intpat that you consult with your professional advéso
before making any decisions or plans that may edlatDisability Benefits.

Setting up a Discretionary Trust

The things that you will need to decide when sgttip a Discretionary Trust are as follows:

1. Who to name as Trustee(s).

2. What instructions or information you want to prawido the Trustees regarding your
wishes.

3. Who you wish to have as thdtimate beneficiary(iespf anything left in the trust if your

vulnerable friend or family member dies. If yowe that you wish to include BCSS the
legal names are as follows:

» For use by the BCSS - ‘The British Columbia Schizepia Society’

* With the payment made to the Mind Foundation

If you wish, you can also specify how you woulcelithe funds to be used, (e.g. advocacy,
research, housing, education, etc.)
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Trustees

If you are setting up a trust to begin now, youldquotentially appoint yourself as a trustee, tHoug
there will likely be good tax reasons not to. Ywed to think very carefully about who to appomia
trustee. Don’t forget, your trustee(s) will:

look after all the assets of the trust (money &parby);
decide what to spend money on;
decide what noto spend money on.

In the absence of a clear direction as to who take priority, the trustee(s) must do what thegkhs
best for both théeneficiaryand theultimate beneficiary

Choosing a Trustee

Here are some things to consider when choosingistde:

Appointing more than one trustee. If one trusties dr is unable to act, the other trustee will
still be there. Also, two trustees can make denstogether and share the responsibility.
Appointing one or more alternate trustees, to taker if anything happens to one of the
original trustees.

Being a trustee is not a simple job. Be sure #regn has the right skills and understands how
much time and effort the job may take. (Trusts tmke®p detailed records of how money is
spent and must file an annual tax return, as theycansidered a separate legal entityhey
should also know something about disability besgfit you wish them to try and preserve
them, or be prepared to find out.

It is usually best if the trustees and beneficiampw and respect each other. Your trustee will
be required to consider the needs and best insepégour vulnerable family member or friend
and communicate with them.

Trustees should get along with each other.

At least one trustee should be easy for the baagfito get in touch with.

Be aware of possible ‘conflict of interest’ issueSor instance, if thaltimate beneficiarys a
trustee, they may be more concerned about keepmgeynin the trust than meeting the
beneficiary’s needs. One way to avoid this posronflict is to consider appointing at least
one trustee who is not seen as having a confliaghtefrest. This other trustee could be an
individual or a trust company. A paid caregiveosld not be a trustee.

Professional Trustees

Advantages

They are experts at managing money and keepingdiakrecords and know what they are
doing.

A well-established trust company is likely to bewrd for as long as the trust continues.

The company doesn’t get involved in family argunsent
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Disadvantages

» Trust companies charge fees. (Note: any trusteatiied to charge trustee fees). Most trust
companies are reluctant to handle trusts under ,$200on the basis that the administration
costs exceed the benefits available to the beaeiks.

» Trust officers may change over time, necessitatiegestablishment of new relationships.

e Trust companies are, quite properly, cautious diggr expenditures and may need to be
convinced that an expenditure is necessary.

One option to consider is to appoint a trustechttier family member, who knows the needs of your
family member and how you would want expenditucebeé made, together with a professional trustee,
who will be able to handle the day to day recorekping and administration.

Some settlorprovide letters of wishes to the trustee outlirtimgir priorities and values, or incorporate
such wishes in their will. You should be aware buer that such a letter is not binding upon the
trustee, since the trust itself has provided thetée with absolute discretion as to expenditun@®s f
the trust. For most settlors, it is important ttheg trustee consider the needs of the vulneraiotely
member paramount to that of any other beneficia¥pu may therefore wish to consider including a
specific reference to this in your trust deed dt, whereby relieving the trustee of the duty toimtain

an even hand between beneficiaries.

When Trustees Quit or are Removed

If the trustee does not appear to doing a good gofriend or family member can ask the court to
investigate and the trustee might be removed. iShisually a long and expensive process.

A trustee can also resign if s/he doesn’t wantadhe job anymore. It is possible to set up attsos
that the beneficiary has the right to change tassteThis can sometimes be a good idea, because it
makes it easier to replace a trustee who diesits ghen there is no alternate trustee.

Giving Your Trustees Special Powers

Trustees are regulated by the B. C. Trustee Atiis Act limits the investment powers of trustees to
narrow range of safe investments, mostly governrmgearanteed. If you want to give your trustees
broader investment power, so that the trust may hedl estate, mutual funds or stocks, your trust
deed or will must include a provision to this effe¥ou may also wish to include a provision allogi
your trustee the power to buy and sell propertyhsag a residence for the person with a disability.
Your trustees will have no such authority unless gpecifically provide so.

Whereto Look for Professional Help

Be sure to shop around and ask questions. If y@thenking of appointing a professional as a &ast
ask them about their services, their philosophy, w&hat their fees will be.
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You should also obtain appropriate legal and firelredvice. Before you do anything in terms of a
trust, make sure you are advised as to the likietyconsequences of any transfer of property into a
trust, both to you and to the trust itself.

Trusts are complicated. Get the appropriate psadeal help to set one up. Make sure that the
professionals with whom you are dealing are famivéh trusts and, in particular, with discretiopar
trusts and other options that may be availableotoa y Remember, also, that preservation of diggbil
benefits is not the only consideration.

In order to assist you, the last pages of this dwmu contain a list of lawyers the various
geographic areas of B.C. who practice in the afesilts and estates and have indicated that they ar
prepared to assist people in this area. Be sumeskoa lot of questions, including how much they
charge.
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‘K‘ BriTiIsSH COLUMBIA SCHIZOPHRENIA SOCIETY

In response to your request for this information, the following is a list of lawyers with knowledge of wills and
estates, and in particular, discretionary trusts and/or charitable giving.

Please note the provision of this list by the BC Schizophrenia Society in no way endorses practice of any
professionals listed. It is provided solely as a service to persons who request it, providing them with access to
professionals with knowledge in these fields. When considering the services of a professional, it is wise to shop
around. Ask lots of questions. Find out how much they charge, how much experience they have with trust and
tax laws, and if they understand disability assistance law.

If you should use the services of a lawyer on this list, please feel free to let us know your level of satisfaction
with their service. If you have worked with other lawyers whom you would recommend to others, please let us
know, so we might add them to our list.

Vancouver

Mary Hamilton Davis & Company,
2800 Park Place
666 Burrard Street,
Vancouver, BC V6C 2Z7
604-643-6490 Fax: 604-605-3764
Email: hamilton@davis.ca

Sadie Wetzel Davis & Company,
2800 Park Place
666 Burrard Street,
Vancouver, BC V6C 2Z7
604-643-6499 Fax: 604-605-3764
Email: wetzel@davis.ca

Hugh McLellan McLellan Herbert
310 — 800 West Pender Street
Vancouver, BC V6C 2V6
604-683-5254 Fax: 604-683-5212

Kay Vinall Brook Vinall Associates
1500 - 736 Granville Street,
Vancouver, BC V6Z 1G3
604-688-3272 Fax (604) 688-6540
Email: kvinall@telus.net

Ken Kramer KMK Law Corporation
807-1112 Pender Street West,
Vancouver, BC V6E 2S1
604-694-0999 info@kmklaw.net
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North Vancouver

Manijeh Moieni

Surrey/Whiterock

Kim Karras

Mary-Jane Wilson

Victoria
Fiona Hunter

Jennifer Coulter

Nanaimo

D. Peter Ramsay

Qualicam Beach

Douglas Marshall

Echelon Law Corporation

107 — 1975 Lonsdale Ave,

North Vancouver, BC V7M 2K3
604-987-8660 mmoieni@echelonlaw.com

Brawn, Karras

301- 15117 101 Ave,

Surrey, BC V3R 8P7

604-542-5344 kakarras@bkslaw.com

Greg Wilson and Rasmussen

15127 100" Avenue Ste 300

Surrey, BC V3R ON9

604-583-7917 mijwilson@gwrlawyers.com

Horne Coupar,

3" floor,

612 View Street,

Victoria, BC V8W 115
250-388-6631 fhunter@hc-law.com

Jones, Emery

1212 — 1175 Douglas Street,
Victoria BC V8W 115
250-385-1383

Email: jcoulter@jonesemery.com

Ramsay Lampman
111 Wallace Street,
P. O. Box 667, Stn. A,
Nanaimo, BC V9R 519
250-754-3321 pramsay@rlr-law.com

Marshall & Lamperson

710 Memorial Ave,

Box 879, Stn Main

Qualicum Beach, BC V9K 1T1
250-752-5615 Fax: 250-752-2055
Email: lawfirm@bcsupernet.com
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Prince Rupert

Robert D. Punnet

Kelowna

Theresa M. Arsenault

Geoffrey W. White

Joel A. Wiseman

Nelson

Susan Wallach

Punnett & Johnson,

7-222 3", Ave W.,

Prince Rupert, BC V8] 1L1
250-624-2106 250-627-8805

pj@citytel.net

Pushor, Mitchell

3", Floor,

1665 Ellis Street, Kelowna BC V1V 2B3
250-869-1110 Fax: 250-762-9115
arsenault@pushormitchell.com

Geoffrey W. Law Corporation

434 Glenwood Ave,

Kelowna, BC V1Y 5M1

250-712-2205 gwhite@bcestatelaw.com

Salloum Langin

327 Bernard Ave,
Kelowna, BC V1Y 6n6
250-861-5678

4- 577 Baker St,
Nelson, BC V1L 4J1
250-352-6124 Fax: 250-352-3145

Y

British Columbia Schizophrenia Society — Provincial Office
#201-6011 Westminster Hwy. Richmond, BC V7C 4v4
Tel 604.270.7841 bcss.prov@telus.net www.bcss.org
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